
City of Bowie
2614 Kenhill Drive

Bowie Maryland 20715

MEMORANDUM

TO City Council

FROM David J DeutscheCity Manager

SUBJECT CB802008

Transfer of Development Rights TDR Legislation

DATE October 29 2008

Prince GeorgesCounty Council Members Thomas Dernoga and Marilyn Bland have

proposedCB802008 a County bill establishing a Transfer ofDevelopment Rights TDR
program in Prince GeorgesCounty The bill was reviewed by the County CouncilsPlanning
Zoning and Economic Development PZED Committee and was voted out with No

Recommendation on October 15 2008 A public hearing on the legislation is scheduled for

November 18 2008 Attached is a copy ofCB802008Attachmentl

Although many ofthe details have changed and several new aspects have been added to

the legislation the proposed language is similar in concept to a County bill previously reviewed

and supported by the City Council in 2006CB52006 A copy of the Citys position letteron

CB52006 is attached as Attachment 2

AfterCB52006 was held in committee due to complications Council Member Dernoga
tried again in 2007 with another TDR billCB442007which also did not make it to public
hearing Consensus could not be achieved on the 2007 bill and it died at the end ofthe

legislative year An Agricultural Preservation Work Group was appointed by the County Council

to assist in fashioning a workable TDR bill The current legislation is the result ofmeetings of

the Work Group during 20072008 Staff discusses some ofthe changes and makes

recommendations below According to Council Member Dernoga even though the TDR

legislation was ready in July the County Council Chairman would not agree to its introduction

without a companion piece oflegislation a proposed voluntary agricultural preservation zone the
AC zone That legislation CB782008 was voted out of the PZED Committee with No

Recommendation on October 15 2008 and is also scheduled for public hearing on November l 8

Key Features ofProposed TDR Program

Sending Districts Land in the Rural Tier zoned AC Agricultural Conservation a

proposed voluntary agricultural preservation zone OSOpen Space RA Residential
Agricultural RE Residential Estate and RRRural Residential Ofparticular note is

the continuing allowance for several properties downzoned during the Bowie and
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Vicinity Area Master Plan and Sectional Map Amendment to have their TDRs calculated

a rate the former zoning classification These properties include the Colts Neck

development properties adjacent to the Horsepen Branch and Bowie Race Track A

table on page 10 ofCB802008 identifies the Allocation Rates for each of the zones

cited above To summarize the lowest density AC zone can be allocated four4 TDRs

per5acre lot the next lowest density zone OS can be allocated two 2 TDRs per 5

acre lot and the higher density zones ofRAREandRR can be allocated one TDR

per the respective minimum lot areas in those zones

Receiving Districts An area of land designated to receive development rights transferred

from Sending Districts Generally this includes all zoning districts and other properties
specifically identified by the District Council in the Developed and Developing Tiers

Additionally equestrian conservation subdivisions approved via the Special Exception
process in the Rural Tier are receiving districts

Forest TDRs CB802008 provides a new focus on preserving the Countysforestry
resources The bill includes provisions that would allow ForestTDR credits to be

created by conserving wooded property under an easement As an alternative to buying
TDRs from property developers could choose to buy Forest TDRs where the related

forest is managed under a Forest Management Plan and permanently protected under

easement Every two 2 Forest TDRs acquired from property in the AC zoneyields one

1 TDR Forest TDRs shall be allocated at the rate ofone 1 Forest TDR for each acre

of land subject to the Forest Retention Area Plat

TDRs To Be Acquired Displayed in tabular form on page 14 ofCB802008 the

number ofTDRs to be acquired in the Receiving Districts includes a mandatory 5in

order to develop at the zoning density existing prior to January 1 2008 plus an additional

percentage ofTDRs that must be acquired for density increases obtained after December

31 2007 These vary between 20and 75 depending on the nature ofthe density
increase A separate schedule is included in the bill for TDRs to be acquired in the Rural

Tier

TDR Allocation Assessment Application process for evaluating property to determine

the number ofTDRs to be allocated The Program Administrator shall issue an

Allocation Letter indicating the number ofTDRs to be issued subsequent to the

recordation ofaTDR Easement Agreement

TDR Easement Agreement The legal document that limits the use ofthe sending
property consistent with the TDR program and purposes

Phasing ofTDR Acquisition The bill provides an opportunity for development projects
subject to the Column B page l4 TDR requirement to propose a phasing schedule to

the Program Administrator and redeem TDRs or make feeinlieupayments in groups of

10 or more prior to the issuance ofbuilding permits The purpose ofthis provision is to

address the potential fiscal impact issues to developers by avoiding the huge carrying cost

that would result ifall TDRs orfeeinlieupayments for a given project are due at the

time of the first building permit application

FeeinLieu Program Anew component ofthe legislation that establishes an alternative

option to buying TDRs the feeinlieuprogram would allow payment ofafeeinlieufor
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each TDR which shall be 120 of the average fair market value paid for TDRs in the

previous fiscal year

Exemptions Exemptions inCB802008 include Rural Entertainment Parks in the Rural

Tier eg former WilmersPark property in District 9 the proposed Westphalia
development and certain interfamily conveyances Further concessions were made for

the Developed Tier in Draft 3 including a provision for the District Council to reduce

the TDR Column B requirement to 10for development within 14mile ofa Metro

station in a Community Center or for development within a Regional Center located

within 12mile ofthe District ofColumbia and a provision in the FeeinLieu section

that sets aside l3ofthe funds collected for procuring urban green space in the

Developed Tier andor utilize such funds to provide public recreational facilities

Analysis

City Council wasenthusiastic in its support for the TDR legislation in 2006 albeit with

caution For many years the City has advocated for such a program as part ofthe Countys
growth management efforts Specific policy support for the concept is found in the Development
Pattern Element section of the City CouncilsDevelopment Review Guidelines andPolicies

A number ofprovisions inCB802008address prior City Council concerns The bill

includes language in the Section271901 Introduction paragraph that the use ofTDRs to obtain

density increments in Receiving Districts should not exceed the development potential
recommended in adopted and approved master plans Because this point is ofgreat concern to

Council this language should be strengthened to state shall rather than should and the

provision should be repeated again in Section 27191 1 where the reference to the comprehensive
plan should be revised to approved area master plan or sector plan

The legislation tightens up some of the language contained in the original 2006 bill and

includes many good administrative features such as making TDR Allocation Applications
available on the Internet including a mandatory 30day response period for issuance of

Allocation Letters and an appeal process for any disagreements regarding the allocation

Regarding the TDR Easement Agreement CB802008 states that the agreement is

enforceable by the County The billhowever does not indicate what County agency would be

responsible for enforcement and how enforcement will occur The Soil Conservation District

would be the most likely County agency to administer and enforce this program since they are

already involved in agricultural preservation erosion and soil conservation and other land

management activities One improvement to the bill would be to clearly state which agency of

County government will be responsible for enforcement Additional elaboration on how the

County intends to enforce the easement provisions should be added

Section 271912 d defines net acres ofa Sending District by subtracting encumbered

land from the gross site acreage The inclusion ofpublicly owned land in this section is

problematic for the City because of its own efforts to use Cityowned land in this process This

would mean that individual City properties in the Sending District such as the Entzian Property
or Cora Bowie Property located east ofUS 301 in the Rural Tier might lose the potential for

creating TDRs Because the above provision negatively affects the City as a landowner
clarification or some future amendments should be made the bill to address this issue
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Staff found it helpful to examine howCB802008might affect development in the City
In reviewing hypothetical development scenarios on several properties it wasstaffs conclusion

that the legislation would not affect development levels on receiving properties in the City
because the by right density identified in the legislation for mixed use development 12
dwelling units per acre is already so far above what each local developer has contemplated for

their respective development plans that the requirement to purchase TDRs in order to develop
would not be triggered In other words properties in Bowie that are can ently zoned or rezoned

to mixeduse can develop without TDRs unless the developers desire much higher densities In

most cases such higher densities would be inconsistentwith the Area Master Plan

recommendations and not permitted underCB802008

Recommendation

BecauseCB802008reflects a concerted effort to create a set ofviable TDR regulations
for Prince GeorgesCounty it is recommended that the City Council support the legislation along
with a request that the bill be further revised to address following

1 The text ofSection 271901 should be strengthened to state shall rather than should and

the provision should be repeated again in Section 271911 where the reference to comprehensive
plan should be revised to approved area master plan or sector plan

2 One improvement to the bill would be to clearly state which agency ofCounty government will

be responsible for enforcement A logical agency to administer and enforce the TDR program
would be the Soil Conservation District since they are already involved in making land

management recommendations to property owners Additional elaboration on how the County
intends to enforce the easement provisions should be added either through future amendments to

the legislation or through publication ofappropriate guidance material

3 The inclusion ofpublicly owned land in this section is problematic for the City because of its

own efforts to use Cityowned land in this process This would mean that individual City
properties in the Sending District such as the Entzian Property or Cora Bowie Property located

east ofUS 30l in the Rural Tier would lose any potential for creating TDRs Because the above

provision negatively affects the City as a landowner clarification or some future amendments

should be made the bill to address this issue

It is further recommended that Council approve the transmittal ofthe attached letter to the

Prince GeorgesCounty Council indicating the Citysposition regarding CB802008

Attachments
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Prince GeorgesCounty Council
Agenda Item Summary

Meeting Date 10212008

Reference No CB0802008

Draft No 3

Proposers Dernoga Bland

Sponsors Dernoga Bland

Item Title An Ordinance establishing a Transfer ofDevelopment Rights program in Prince Georges
County

Drafter

Resource Personnel JudithThacherLegislative Aide

LEGISLATIVE HISTORY

Date Presented 10142008 Executive Action

Committee Referral 10142008 PZED Effective Date

Committee Action 10152008 NR

Date Introduced 10212008

Public Hearing
Council Action

Council Votes

PassFail

Remarks

AFFECTED CODE SECTIONS

271070121901271902 271903271904 271905 271906 271907 271908 271909271910 271911
271912 271913 271914 271915 271916 271917 27317 27425 2742627427 27428 27441

COMMITTEE REPORTS

PLANNING ZONING ECONOMIC DEVELOPMENT Date10152008

Committee Vote No Recommendation 40In favor Council Members Exum Dernoga Knotts and Olson

This legislation establishes a Transfer ofDevelopment Rights TDR program in Prince GeorgesCounty

Several individuals addressed the committee either in support ofCB802008or expressing concerns with the

provisions ofthe legislation and requesting that it be held in committee for further review

Chris Buss ofthe Berwyn Rod and Gun Club Michael Hehmon ofthe Friends ofCroom and Bill Moore spoke in

support ofthe legislation

Cheryl Cort Policy Director for the Coalition for Smarter Growth addressed the committee and also submitted
written testimony Ms Cortstestimony suggested the following with more detailed explanation ofeach point
provided in the written submission

1 Refine the Purpose to Priority Lands Within the Rural Tier
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2 Fully Develop Other Preservation Tools

3 Require TDRs in the Developing Tier Only
4 Downzone Rural Tier and Provide TDRs as Partial Compensation

Ms Cortswritten testimony concluded there are good ideas here but the bill needs significant refinement to make
this program effective and a good use ofCounty effort

The following individuals addressed the committee in opposition and expressed concerns with specific provisions of

CB802008Arthur Horne Ed Gibbs Richard Sothoron Jr Larry Taub Tom Farasy Raquel Hill Herman

Windsor Corinne Sullivan Leo Bruso and Boyd Campbell

Arie Stouten Development Review Division Chief informed the committee that the Planning Board is not opposed
to the concept ofTDRs however they have not had an opportunity to review the current draft of the legislation Mr

Stouten indicated that a January 20071etter from the Planning Boazd raised concerns regazding a draft which was

under review at that time and that some ofthe provisions which caused concern remain inCB802008

The Secretary ofthe Maryland Department ofTransportation submitted a letterdated October 15 2008 to County
Executive Johnson regarding potential impacts ofthe proposed TDR program onTransitOrientedDevelopment
projects in Prince GeorgesCounty

Elaine Murphy City ofHyattsville Administrator submitted a letter dated October 14 2008 to Council Chairman

Dean requesting that innerbeltway communities ofPrince GeorgesCounty be provided time to review the

legislation and to provide input

Council ViceChairBland indicated that District 9 is most impacted by the proposed legislation and that the Council
must be compelled to accommodate all landowners including the small property owners Ms Bland believes that

anyone who wishes to participate and maintain their farmland even if they only own 2 acres in the Rural Tier should
benefit in some way

Council Member Exum also expressed concern that her district has not been at the table in the discussion ofthe TDR

program and its impact on the Developed Tier

Council Member Knotts prefaced his statement by commenting that he realizes that this program is not going to

satisfy everyone however he concurred with his colleaguesconcern regazding ambiguity in the benefit of the

program to the small property owner Mr Knotts also expressed concern noting the comments made by Mr Bruso

regarding the availability ofdevelopment rights for purchase given that a property must be free and clear to be

eligible for sale asaTDR

The committee voted the legislation out ofcommittee with no recommendation with the understanding that the

sponsor would work with the Legislative Officer to prepare amendments to address concerns raised byCouncil

Members regarding benefit ofthe program to small property owners and impact to the Developed Tier Itwas agreed
that these amendments would be presented at the time of introduction ofthe legislation in the form ofaDraft2
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BACKGROUND INFORMATIONFISCALIMPACT

Includes reason for proposal as well as any unique statutory requirements
The 2002 Approved General Plan includes a vision and goals for the Rural Tier The vision is protection of large
amounts ofland for woodland wildlife habitat recreation and agriculture pursuits and preservation ofthe rural

character and vistas that now exist Policy 1 for the Rural Tier proposes retention and enhancement of

environmentally sensitive features and agricultural resources One ofthe recommended strategies to implement the

policies and vision for the Rural Tier is the investigation ofoptions for establishing a transfer ofdevelopment rights
TDR program to protect both land in the Rural Tier and important environmental properties in the Developed and

Developing Tiers CB802008establishes a TDR program in the County

10212008Prior to introduction CB802008DR2 was amended on the floor DR3was introduced

CODE INDEX TOPICS

INCLUSION FILES
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COUNTY COUNCIL OF PRINCE GEORGESCOUNTY MARYLAND

SITTING AS THE DISTRICT COUNCIL

2008 Legislative Session

BillNo CB802008

Chapter No

Proposed and Presented by Council Members Dernoga and Bland

Introduced by Council Members Dernoga and Bland

CoSponsors

Date of Introduction October 21 2008

ZONING BILL

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

AN ORDINANCE concerning

Transfer of Development Rights
For the purpose of establishing aTransfer of Development Rights program in Prince Georges

County
BY adding

Sections271901271902271903271904 271905271906

271907 271908271909271910271911 271912271913

271914 271915 271916 271917

The Zoning Ordinance ofPrince GeorgesCounty Maryland

being also

SUBTITLE 27 ZONING

The Prince GeorgesCounty Code

2003 Edition 2006 Supplement
BY repealing and reenacting with amendments

Sections271070127317 27425 274262742727428 and

27441

The Zoning Ordinance of Prince GeorgesCounty Maryland

being also

SUBTITLE 27 ZONING

The Prince GeorgesCounty Code

1
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2003 Edition 2006 Supplement
2

3

4

5

6

7

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

29

30

31

SECTION 1 BE IT ENACTED by the County Council ofPrince GeorgesCounty

Maryland sitting as the District Council for that part of the MarylandWashington Regional
District in Prince GeorgesCounty Maryland that Sections 271901271902271903 27

1904 271905271906 271907271908271909 271910271911271912271913 27

1914 271915 271916 271917ofthe Zoning Ordinance of Prince GeorgesCounty

Maryland being also Subtitle 27 ofthe Prince GeorgesCounty Code be and the same are

hereby added

SUBTITLE 27 ZONING

PART 19 TRANSFER OF DEVELOPMENT RIGHTS

DIVISION 1 GENERAL

Sec271901 Introduction

It is the policy ofthe County that landowners in the Sending Districts designated in this

Part should be provided regulatory incentives to permanently restrict such lands from

development in order to preserve sensitive natural resources and to preserve and enhance

agricultural and forestry resources The County Council recognizes both the need and the public
value ofprotecting farm and forest lands ecolo ig rally fragile watershed and flood plains as well

as the more general need to protect scenic vistas and view sheds enjoyed by the citizens and

residents of the County Md Code Art 28 8101b3 and Art 66B 1101authorizes the

County to establish a program for the Transfer OfDevelopment Rights to encourage the

preservation ofnatural resources and to facilitate orderlrowthand development in the State

This Part establishes procedures for transferring densities from properties located in desingated

Sending Districts to properties located within designated Receiving Districts At the request of

the landowners in the Sending Districts and the Receiving Districts the County may increase

densities in the Receiving Districts and reduce densities in the Sending Districts The use of

TDRs to obtain density increments in Receiving Districts should not exceed the development

potential recommended in adopted and approved master plans

Sec271902 Purposes

The regulations in this Part are established for the followingpurposes

a Implement the policies of the Prince GeorgesCounty General Plan and the Green

Infrastructure Plan relating to the Rural Tier

2
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b Implement the policies ofthe Prince Georges County General Plan relating to the

Developed Tier including but not limited to encouraging revitalization and appropriate infill

c Preserve and enhance ecolo igcalls fragile and aesthetically valuable environments

ofthe County including streams stream valleys floodplains wetlands groundwater steep

slopes woodlands scenic vistas and scenic corridors

d Retain agricultural land and augment other local programs certified in accordance

with the Code of Maryland Regulations for the preservation of agricultural land

e Advance the woodland conservation policies of Prince GeorgesCount

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

29

30

31

Maryland and the State of Maryland seeenv Section 25117 and Title 5 Subtitle 16 of the

Natural Resources Article of the Annotated Code ofMaryland and Title 08 Subtitle 19 ofthe

Code ofMaryland Regulations

fl Permit an alternate method of satisfying the woodland conservation and tree

preservation requirements for adevelopingparcel using offsite mitigation through the

encumbrance ofseparate forested propertypursuant to this Part

Maintain rural character

h Allow largelot estate residences

i Limitnonagricultural uses

j Protect landowners equity in their land

k Maintain the integrity ofthe rural transportation system and

1 Support development of a type and density which will have minimal adverse

effects upon natural features and surroundingproperties

Sec 271903 Applicability

a This Part 19 applies to

1 All properties in Designated Sending Districts in the Rural Tier and other such

properties as specifically identified by the District Council through an approved Ordinance or

Resolution

2pplications for zoning map or text amendments comprehensive design plans

comprehensive plans comprehensive rezoning special exception uses site plans preliminary
plans ofsubdivision finalplats record plats or buildingpermits in designated Receiving

Districts within the Developing or Developed Tiers and other such properties as specifically
identified by the District Council throupproved Ordinance or Resolution
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1 fib Exemptions
2 1 Intrafamily Conveyance This Part does not apply to the creation of lots through
3 the conveyance to ason or daughter or lineal descendant or antecedent in accordance with

4 Section24107c3 ofthe Subdivision Regulations Notwithstanding the fore oing aperty

5 enrolled in this program shall only be entitled to the number of dwelling units permitted in the

6 Transfer ofDevelopment Rights Easement Agreement
7 2 The requirements ofthe TDR Pro am shall not apply to anygrope orperty

8 adiacent to property located within aGeneral Plan designated center in the Developin Tier

9 which is tobe developed as follows amixed use urban town center including retail office and

10 residential uses with a defined core edge and fringe as defined by a Sector Plan transitand

11 pedestrianoriented with ample public spaces suitable for community events adiacent to a

12 planned or developed public park of100 or more acres that includes avariety ofrecreational and

13 cultural facilities for public use such as amphitheatres

14 3 Rural Entertainment Park Anyproperty located within the Rural Tier that obtains

15 special exception approval for aRural Entertainment Park shall be exempt from the requirements
16 ofthe TDR Prograrp

17 c The conditions of this Part shall be satisfied prior to the issuance ofbuildingpermits
18 for the Receiving District as hereinafter defined In the case ofForest TDRs the conditions of

19 this Part shall be satisfied prior to the issuance of a adingpermit for the Receiving District

20 Sec 271904 Definitions

21 a In this Section the following words and phrases have the meanings indicated

22 1 Forest Retention Area Plat aplat delineating aForest Retention Area to be

23 recorded among the Land Records ofPrince GeorgesCounty
24 2 Forest Management Plan an approved Forest Management Plan providing for

25 managed timber harvests pursuant to aplan prepared by re istgered professional Forester shall be

26 required for all property on which Transfer ofDevelopment Rights are created on property to be

27 maintained in perpetuity as forest

28 3 Receiving District An area of land designated to receive development rights

29 transferred from Sending Districts

30 4 Sending District An area ofland from which development rihtgs may be severed

31 and transferred to properties in Receiving Districts
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51 Transfer of Development Right TDR1 The potential for the improvement of a

parcel of real property measured in dwelling units that exists because of the zoning classification

of the parcel A development right is not an entitlement to the construction of dwellin units

However it is a concept that measures increments ofdevelopment that may be transferred from a

Sending District or constructed in aReceiving District

6 Forest Transfer ofDevelopment Right Forest TDR Is aTransfer of
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Development Right created on property to be maintained in perpetuity as forest Forest TDRs

shall be used for offsite mitigation as an alternate method of satisfying the tree conservation

requirements for a developingparcel
7 Transfer ofDevelopment Rights Easement Agreement The agreement

between the owner of property and the County which shall restrict the development and provide
for the perpetual preservation ofthe property once any of the Transfer ofDevelopment Ri is

have been sold or transferred

X81 TDR Allocation Rate The number ofTDRs per acre expressed as theoretical

dwellingper acre that maybe allocated or assigned to properties in Sending Districts based

upon existinzgoning and the allocation calculation methods Rrovided in this Part

9 TDR Allocation Letter A written assessment issued by the Prog am

Administrator indicating the TDR Allocation Rates and calculation methods as applied to

specific properties within designated Sending Districts

10 TDR Certificate A certificate issued by the Program Administrator to the

owner s Qfrecord stating the quantity of development rights allocated or assiegnd to specific

property in a Sending District The certificate must be recorded among the land records ofthe

County to convey the development rights to a Receiving District Once development ri is are

conveyed to a Receiving District the certificate shall be extinguished Nothing in this Part shall

be construed to prohibit the sale or transfer ofcertificates which are not assigned to aspecific

Receiving District or specific property to be developed

11 Conveyance ofTransfer ofDevelopment Rights The delivery of the TDR

Certificate and its subsequent recordation among the land records of Prince Georges County

Maryland effectuates the transfer ofTDRs from the Sending District to the Receiving District
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12 Transfer ofDevelopment Rights Program The combined provisions of Part

19 Divisions 14

DIVISION 2 ADMINISTRATION

Sec271905 Program Administrator Authority and Responsibility

a The Planning Board shall designate a Program Administrator to administer the daily
activities ofthe CountysTransfer of Development Rights program

b The Program Administer shall oversee all TDRrelated activities including allocation
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31

assessments the issuance replacement sale use and extinguishment ofTDR Certificates in

conjunction with ongoindgevelopment review activities

cproperty owners oranypersonsholding title to aTDR Certificate may appeal a

decision of the Program Administrator pursuant to this Part to the Zoning Hearing Examiner

d The Program Administrator shall adopt program regulations for the operation ofthis

Transfer ofDevelopment ltihtgs Program subject to approval by resolution ofthe District

Council

Sec271906 Allocation Assessment

a Applicability This section applies to any application by aproperty owner in a

designated Sending District for an allocation ofTransfer of Development Rights

b Applications

1 Applications filing requirements and instructions shall beprovided by the

Program Administrator and available to the public and available on the Internet

2 The forms and instructions shall be prepared and approved by the District Council

in accordance with the requirements ofthis Part

31 Iftwo or more properties are included in one application they must be adjoining

In this Section the word adjoining shall include those properties that are separated onlYa

publicrightorway streambed or similar geographic feature Each property shall be evaluated

to ensure that it is a legal parcel of land pursuant to Subtitle 24

4 Applications shall include the following
A Ownersname contact information proerty description current zoning

number of dwelling units briefnarrative describing the current use of the property and the

allocation ofthe acreage by the useSfields forest pasture open space
B The total number ofacres if any to be maintained in perpetuity as forest




